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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the Matter of

AVR, L.P. d/b/a

Hyperion of Tennessee, L.P.

Petition for Preemption of Tennessee Code
Annotated § 65-4-201(d) and Tennessee
Regulatory Authority Decision Denying
Hyperion’s Application Requesting
Authority to Provide Service in Tennessee
Rural LEC Service Areas

CC Docket No. 98-92

OPPOSITION OF AVR, L.P. D/B/A HYPERION OF TENNESSEE, L.P. TO THE
PETITION FOR RECONSIDERATION OF TDS TELECOMMUNICATIONS CORP.

AVR, L.P. d/b/a Hyperion of Tennessee, L.P. ("Hyperion") hereby submits this Opposition
to the Petition for Reconsideration of TDS Telecommunications Corporation ("TDS") in the above-
captioned proceeding.

I INTRODUCTION

On May 27, 1999, the Commission granted in part Hyperion’s petition for relief in this
proceeding by preempting Tennessee Code § 65-4-201(d), which barred the entry of competitive
carriers into the service areas of incumbent local exchange carriers in Tennessee that serve fewer
than 100,000 access lines, and the order of the Tennessee Regulatory Authority ("TRA") to the
limited extent that it denied Hyperion’s application to provide service in the service area of

Tennessee Telephone Company on the basis of Tenn. Code § 65-4-201(d).! TDS now asks the

' AVR, L.P. d/b/a Hyperion of Tennessee, L.P., Petition for Preemption of Tennessee Code Annotated § 65-4-
201(d) and Tennessee Regulatory Authority Decision Denying Hyperion’s Application Requesting Authority to Provide
Service in Tennessee Rural LEC Service Areas, Memorandum Opinion and Order, CC Docket No. 98-92, FCC 99-100
(rel. May 27, 1999) ( "Order").




Commission to vacate its Order on the grounds that the Commission erroneously rejected TDS’
arguments in the initial proceeding.

I1. TDS FAILS TO OFFER NEW EVIDENCE OR ARGUMENTS TO SUPPORT
RECONSIDERATION

To warrant reconsideration under Section 1.106(b)(1) of the Commission’s Rules,? the
petitioner must introduce new factual evidence or make new legal arguments.’> TDS offers neither,
and therefore fails to provide a basis for reconsideration by the Commission.

Instead of offering new evidence or analysis, TDS’ Petition returns to the same three themes
it relied upon in its Comments and Reply Comments in this proceeding: (1) that competitive
neutrality is not required under § 253(b) if other interests are sufficiently compelling;* (2) that Tenn.
Code § 65-4-201(d) is "competitively neutral” because preemption of the statute would, allegedly,
create competitive imbalances;’ and (3) that preemption of Tenn. Code § 65-4-201(d) is beyond the
Commission’s authority.® The Commission has already considered and rejected each of these

arguments in its Order. See footnotes 4-6. Hyperion addresses each of these three claims below.

2 TDS fails to plead the legal basis for its filing of a Petition for Reconsideration. Hyperion assumes for the

purposes of this opposition that TDS’ Petition will be deemed to have been filed pursuant to Section § 1.106(b)(1) of
the Commission’s rules, 47 C.F.R. § 1.106(b)(1).

*  See, e.g., Metropolitan Fiber Systems, Inc.; Election of Open Video System Option and Motion for Extension
of Time to Complete Open Video System Transition, Order on Reconsideration, CC Docket No. 97-169, 8 Comm. Reg.
(P & F) 76 (rel. May 16, 1997).

“  Petition for Reconsideration at 5-6, 10. TDS made this argument in its Comments at 5-7 and its Reply
Comments at 2. The Commission rejected the argument at 9 15-16 of its Order.

°  Petition for Reconsideration at 6-8. TDS made this argument in its Comments at 8-11 and its Reply Comments
at 3-4. The Commission rejected the argument at § 17 of its Order.

¢ Petition for Reconsideration at 12-14. TDS made this argument in its Comments at 1-3, 15-18. The
Commission rejected the argument at ] 21-22 of its Order.
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III. TDS AGAIN FAILS TO RECOGNIZE THAT SECTION 253(B) MANDATES
COMPETITIVE NEUTRALITY

TDS protests the Commission’s determination that it is unable, as a matter of law, to consider
the potential benefits of Tenn. Code § 65-4-201(d) for universal service or other public interest
considerations. TDS chides the Commission for "cling[ing] to its view that a lack of competitive
neutrality" renders a law or regulation ineligible for protection under § 253(b).” The Commission’s
well-stated position on competitive neutrality is not a "view." Competitive neutrality is the law of
the United States, established unambiguously by Congress as one of two mandatory pre-conditions
for invocation of Section 253(b). Accordingly, the Commission’s Order concluded: "[t]hat Tenn.
Code Ann. § 65-4-201(d) and the Denial Order are not competitively n(;,utral suffices of itself to
disqualify these requirements from the 253(b) exception."®

Therefore, under the two-step analysis that must be applied for a determination under §
253(b), the absence of competitive neutrality precludes reliance upon the § 253(b) exemption
regardless of other mitigating factors. TDS argues boldly (and without citation) that the
Telecommunications Act of 1996 "does not limit the scope of the remedy a state can justify under
section 253(b) to protect the interests listed there."> However, a plain reading of § 253 illustrates
that the scope of remedies available to a state is limited. Otherwise, the detailed procedures for

preemption in § 253(d) would be meaningless.

7 Petition for Reconsideration at 4 (internal quotations omitted).

8 Order at Y 18 (citations omitted).

®  Petition for Reconsideration at 8-9.




As it did in its initial comments, TDS makes reference to Section 253(f) as support for its
conclusion that a state may bar competitive entry in rural markets.'° However, the TRA’s exclusion
of Hyperion from the Tennessee Telephone’s service area in no way rested on § 253(f), and therefore
this provision is not at issue in this proceeding. Hyperion agrees with TDS that § 253(b) enables
states to implement policies other than those authorized by § 253(f); however, TDS once again fails
to recognize that any state action taken under § 253(b) must be competitively neutral.

Hyperion shares TDS’ concern for universal service and the protection of the public interest.
However, these important objectives cannot shield the unlawful barrier to entry erected by Tenn.
Code § 65-4-201(d). The preemption of Tenn. Code § 65-4-201(d) does not mark the demise of
these values in rural Tennessee. Instead, it provides the TRA an opportunity to write a new chapter
in the development of telecommunications competition in Tennessee while considering carefully
new policies which will promote universal service and protect the public interest. The future of these
issues in Tennessee lies with the TRA in a post-monopoly era, not in reconsideration of the
Commission’s Order.

IV.  TDS CONTINUES TO MISREAD THE PROPER APPLICATION OF
"COMPETITIVE NEUTRALITY"

As an alternative to its argument that competitive neutrality is not required, TDS reasons that
Tenn. Code § 65-4-201(d) is competitively neutral because, without the statute, rural carriers could
be subjected to competition from differently-situated carriers. The Commission previously rejected

this argument, finding that, even if a state may apply different standards to differently-situated

' Petition for Reconsideration at 9. TDS made the same argument in its Comments at 2-3.
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carriers, that "[a]t the very least, ‘competitive neutrality’ for the purposes of § 253(b) does not
countenance absolute exclusion."!!

Furthermore, TDS’ renewed attempt to draw the Commission into a hypothetical analysis
of the Tennessee market after preemption is premised on a fundamental misunderstanding of the
legal significance of the term "competitive neutrality" as it is used in § 253(b). Section 253(d)
requires the FCC to preempt a state statute or regulation that does not satisfy § 253(a) and is not
competitively neutral in violation of § 253(b). Instead, TDS twists § 253 by arguing that the
Commission is barred from preempting a statute or regulation if the effect of the preemption, as
opposed to the effect of the law in question, would result in competitive incongruities. Insisting that
the preemption of Tenn. Code § 65-4-201(d) results in a competitive imbalance, TDS protests that
the "Commission went on to reach a result consistent only with Orwell’s Animal Farm, where ‘some
pigs are more equal than others.”""

TDS’ argument is, of course, hogwash. By focusing on the effect of preemption, TDS is
looking at the wrong side of the equation. The aftermath of preemption, while an important matter,
is not at issue in this proceeding. This proceeding exists for the Commission to determine whether
Tenn. Code § 65-4-201(d) violates federal law, and the Commission has correctly determined that
it does. The Commission is not charged in this docket with anticipating and resolving all of the new

challenges that may arise from the preemption of Tenn. Code § 65-4-201(d). Instead, it is the

responsibility of TDS, Hyperion and other concerned parties to work with the Tennessee Legislature

" Orderatq17.

12 Petition for Reconsideration at 7.




and the TRA to develop new, lawful regulations that address these concerns. The responsibility of
promoting universal service and the public interest in Tennessee belongs first to the TRA, not the
Commission.

V. THE COMMISSION’S PREEMPTION DOES NOT EXCEED THE EXTENT
NECESSARY TO UPHOLD FEDERAL LAW

Throughout this proceeding, TDS has argued that any preemption of Tenn. Code § 65-4-
201(d) in its entirety would exceed the Commission’s constitutional and statutory authority.”> Now
that the Commission has in fact preempted the statute, TDS renews its claim that the Commission’s
"blanket preemption of section 65-4-201(d) of the Tennessee law exceeds its authority under federal
law interpreting the Supremacy Clause of the U.S. Constitution and the specific language of section
253(b).""* In its Order, the Commission rejected this argument, concluding that Tenn. Code § 65-4-
201(d) was inconsistent with federal law in every circumstance and that the law must therefore be
preempted in its entirety.'

For the Commission’s preemption to have been overbroad, there must be some portion of
Tenn. Code § 65-4-201(d) that is not inconsistent with federal law. TDS, however, has not identified
any redeemable portion of the preempted law. Instead, TDS argues that the Commission should not
have preempted the statute because its alleged purpose is consistent with federal law. However, the

purpose of a statute is relevant only to gauge its intended application, and the application of § 65-4-

B3 TDS Comments at 15-18.
4" Petition for Reconsideration at 12. TDS may have intended to refer to § 253(d) instead of § 253(b).

" Orderat ] 22.




201(d) isnotin doubt. Therefore, the Commission’s preemption was limited "to the extent necessary
to correct” the violation of federal law in accordance with § 253(d).

TDS criticizes the Commission for "rob[bing] Tennessee of the authority to pursue the
legitimate rural safeguards intended by Tennessee law." However, nothing in the Commission’s
Order prevents the Tennessee Legislature or the TRA from developing new, competitively neutral
laws or regulations to protect universal service and the public interest.

VI. CONCLUSION
For the reasons stated herein, and for the reasons set forth in the Commission’s prior order

in this proceeding, the Commission should deny TDS’ Petition for Reconsideration.

Respectfully submitted,

Qu. ko jac %NC\(A

Jofn Glicksman Dana Frix
Vice President and General Counsel Kemal M. Hawa
Phil Fraga Swidler Berlin Shereff Friedman, LLP
Director, Legal and Regulatory Affairs 3000 K Street, N.W., Suite 300
Hyperion Telecommunications, Inc. for: Washington, D.C. 20007-5116

AVR, L.P. d/b/a Hyperion of Tennessee, L.P.  (202) 424-7500 (Phone)
DDI Plaza Two, 500 Thomas Street, Suite 400 (202) 424-7645 (Facsimile)
Bridgeville, Pennsylvania 15017
(412) 221-1888 (Phone) Counsel for AVR, L.P. d/b/a
(412) 221-6642 (Facsimile) Hyperion of Tennessee, L.P.

Dated: July 8, 1999
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CERTIFICATE OF SERVICE

I, Karen Biscoe, hereby certify that true copies of the foregoing Opposition to the Petition for
Reconsideration, filed by AVR, L.P. d/b/a Hyperion of Tennessee, L.P. in CC Docket No. 98-92,
have been served via first-class mail, or by hand delivery where indicated with an asterisk, to the

parties identified below:

*Magalie Roman Salas (one original, 12 copies)
Secretary

Federal Communications Commission

445 Twelfth Street, S.W.

Washington, DC 20554

*Janice M. Myles (one copy, w/diskette)
Common Carrier Bureau

Federal Communications Commission
Room 5-C327

445 Twelfth Street, S.W.

Washington, DC 20554

Carla G. Fox

J. Richard Collier

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505

Kecia Boney

Amy Zirkle

Lisa Smith
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Washington, DC 20006
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1231 20 Street, N.W.
Washington, DC 20007-5116

Margot Smiley Humphrey

Julie A. Barrie
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1150 Connecticut Avenue, N.W., Suite 1100
Washington, DC 20036-4104

Catherine R. Sloan

Richard L. Fruchterman III

Richard S. Whitt

Worldcom, Inc.

1120 Connecticut Avenue, N.W., Suite 400
Washington, DC 20036

Mr. K. David Waddell
Executive Secretary

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505

*Richard M. Rindler

Kemal M. Hawa

Counsel for KMC Telecom, Inc.
Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.-W., Suite 300
Washington, DC 20007-5116

Emily M. Williams
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888 17 Street, N.W., Suite 900

Washington, DC 20006
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